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of purchases of EPA-designated prod-
ucts contain recovered material, unless 
the item cannot be acquired— 

(1) Competitively within a reasonable 
time frame; 

(2) Meeting appropriate performance 
standards; or 

(3) At a reasonable price. 
(c) Agency affirmative procurement 

programs must provide guidance for 
purchases of EPA-designated products 
at or below the micro-purchase thresh-
old. 

[65 FR 36019, June 6, 2000] 

23.405 Procedures. 

(a) These procedures apply to all 
agency acquisitions of EPA-designated 
products, including micro-purchases, 
if— 

(1) The price of the product exceeds 
$10,000; or 

(2) The aggregate amount paid for 
products, or for functionally equivalent 
products, in the preceding fiscal year 
was $10,000 or more. RCRA requires 
that an agency include micro-pur-
chases in determining if the aggregate 
amount paid was $10,000 or more. How-
ever, it is not recommended that an 
agency track micro-purchases unless it 
intends to claim an exemption from 
the requirement to establish an affirm-
ative procurement program in the fol-
lowing fiscal year. 

(b) Contracting officers should refer 
to EPA’s list of EPA-designated prod-
ucts (available via the Internet at 
http://www.epa.gov/cpg/) and to their 
agencies’ affirmative procurement pro-
grams when purchasing supplies that 
contain recovered material or services 
that could include supplies that con-
tain recovered material. 

(c) The contracting officer shall place 
in the contract file a written justifica-
tion if an acquisition of EPA-des-
ignated products above the micro-pur-
chase threshold does not meet applica-
ble minimum recovered material con-
tent recommended by EPA guidelines. 
If the agency has designated an Envi-
ronmental Executive, the contracting 
officer shall give a copy of the written 
justification to that official. The con-
tracting officer shall base the justifica-
tion on the inability to acquire the 
product— 

(1) Competitively within a reasonable 
period of time; 

(2) At reasonable prices; or 
(3) To reasonable performance stand-

ards in the specifications, provided a 
written determination by technical or 
requirements personnel of the perform-
ance standard’s reasonableness is in-
cluded with the justification. The tech-
nical and requirements personnel must 
base their determination on National 
Institute of Standards and Technology 
guidelines, if available. 

(d) Agencies must establish proce-
dures for consolidating and reporting 
contractor estimates required by the 
clause at 52.223–9, Estimate of Percent-
age of Recovered Material Content for 
EPA-Designated Products. 

[65 FR 36019, June 6, 2000, as ameded at 68 FR 
43858, July 24, 2003] 

23.406 Solicitation provision and con-
tract clause. 

(a) Insert the provision at 52.223–4, 
Recovered Material Certification, in 
solicitations that are for, or specify the 
use of, EPA-designated products con-
taining recovered materials. 

(b) Insert the clause at 52.223–9, Esti-
mate of Percentage of Recovered Mate-
rial Content for EPA-Designated Prod-
ucts, in solicitations and contracts ex-
ceeding $100,000 that include the provi-
sion at 52.223–4. If technical personnel 
advise that estimates can be verified, 
use the clause with its Alternate I. 

[65 FR 36019, June 6, 2000, as amended at 68 
FR 43858, July 24, 2003] 

Subpart 23.5—Drug-Free 
Workplace 

SOURCE: 54 FR 4968, Jan. 31, 1989; 55 FR 
21707, May 25, 1990, unless otherwise noted. 

23.500 Scope of subpart. 
This subpart implements the Drug 

Free Workplace Act of 1988 (Pub. L. 
100–690). 

23.501 Applicability. 
This subpart applies to contracts, in-

cluding contracts with 8(a) contractors 
under FAR subpart 19.8 and modifica-
tions that require a justification and 
approval (see subpart 6.3), except con-
tracts— 
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(a) At or below the simplified acqui-
sition threshold; however, the require-
ments of this subpart apply to all con-
tracts of any value awarded to an indi-
vidual; 

(b) For the acquisition of commercial 
items (see part 12); 

(c) Performed outside the United 
States and its outlying areas or any 
part of a contract performed outside 
the United States and its outlying 
areas; 

(d) By law enforcement agencies, if 
the head of the law enforcement agen-
cy or designee involved determines 
that application of this subpart would 
be inappropriate in connection with 
the law enforcement agency’s under-
cover operations; or 

(e) Where application would be incon-
sistent with the international obliga-
tions of the United States or with the 
laws and regulations of a foreign coun-
try. 

[54 FR 4968, Jan. 31, 1989, as amended at 55 
FR 21707, May 25, 1990; 60 FR 34758, July 3, 
1995; 60 FR 48248, Sept. 18, 1995; 68 FR 28082, 
May 22, 2003] 

23.502 Authority. 
Drug-Free Workplace Act of 1988 

(Pub. L. 100–690). 

23.503 Definitions. 
As used in this subpart— 
Controlled substance means a con-

trolled substance in schedules I 
through V of section 202 of the Con-
trolled Substances Act (21 U.S.C. 812), 
and as further defined in regulation at 
21 CFR 1308.11–1308.15. 

Conviction means a finding of guilt 
(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes. 

Criminal drug statute means a Federal 
or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, possession, or use of any con-
trolled substance. 

Employee means an employee of a 
contractor directly engaged in the per-
formance of work under a Government 
contract. Directly engaged is defined to 
include all direct cost employees and 
any other contract employee who has 

other than a minimal impact or in-
volvement in contract performance. 

Individual means an offeror/con-
tractor that has no more than one em-
ployee including the offeror/contractor. 

[54 FR 4968, Jan. 31, 1989, as amended at 55 
FR 21707, May 25, 1990; 66 FR 2130, Jan. 10, 
2001] 

23.504 Policy. 
(a) No offeror other than an indi-

vidual shall be considered a responsible 
source (see 9.104–1(g) and 19.602– 
1(a)(2)(i)) for a contract that exceeds 
the simplified acquisition threshold, 
unless it agrees that it will provide a 
drug-free workplace by— 

(1) Publishing a statement notifying 
its employees that the unlawful manu-
facture, distribution, dispensing, pos-
session, or use of a controlled sub-
stance is prohibited in the contractor’s 
workplace, and specifying the actions 
that will be taken against employees 
for violations of such prohibition; 

(2) Establishing an ongoing drug-free 
awareness program to inform its em-
ployees about— 

(i) The dangers of drug abuse in the 
workplace; 

(ii) The contractor’s policy of main-
taining a drug-free workplace; 

(iii) Any available drug counseling, 
rehabilitation, and employee assist-
ance programs; and 

(iv) The penalties that may be im-
posed upon employees for drug abuse 
violations occurring in the workplace; 

(3) Providing all employees engaged 
in performance of the contract with a 
copy of the statement required by 
paragraph (a)(1) of this section; 

(4) Notifying all employees in writing 
in the statement required by subpara-
graph (a)(1) of this section, that as a 
condition of employment on a covered 
contract, the employee will— 

(i) Abide by the terms of the state-
ment; and 

(ii) Notify the employer in writing of 
the employee’s conviction under a 
criminal drug statute for a violation 
occurring in the workplace no later 
than 5 days after such conviction; 

(5) Notifying the contracting officer 
in writing within 10 days after receiv-
ing notice under subdivision (a)(4)(ii) of 
this section, from an employee or oth-
erwise receiving actual notice of such 
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